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ISSUES PRESENTED
1. Before the child sexual assault trial in this case,

the State failed to turn over (and counsel failed to request) a
CPS report, the relevant content of which a disclosed police
report summarized. Was the absence of the CPS report
material under Brady or prejudicial under Sirickland? And
how do appellate courts limited to cold transcripts apply those
standards in cases that turn on the jury’s credibility
determinations?

The postconviction court determined that the lack of the
report was neither material nor prejudicial. The court of
appeals reversed, after reviewing the transcript, but not
addressing Hineman's testimony or deferring to the jury’s
credibility determinations.

This Court should reverse the court of appeals and
clarify that reviewing courts should not reassess credibility
based on a cold transcript.

2. Did Hineman satisfy his burden of demonstrating
entitlement to in camera review of S.S.’s private therapy
records?

The postconviction court addressed Hineman’s claim,
where he raised it in the ambit of Strickland, and held that
his pleading was speculative and thus failed to show
prejudice. The court of appeals reviewed the claim directly
and held that in camera review was warranted.

This Court should reverse the court of appeals.

3. Should Hineman get a new trial based on any of
the additional grounds he raised to the court of appeals?

The postconviction court denied these claims. The court
of appeals did not reach them. This Court should hold that
Hineman failed to establish ineffective assistance of counsel
and decline to grant a new trial in the interests of justice.
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STATEMENT ON ORAL ARGUMENT AND
PUBLICATION

Oral argument and publication are warranted.

STATEMENT OF THE CASE

A jury found Jeffrey Hineman guilty of first-degree
child sexual assault, sexual contact with a person under age
13. (R. 31:1.) The charge was based on S.S.’s claim that when
he was six years old, Hineman touched S.S.’s “front private”
and “back private” over his clothes. (R. 1:1-2.) S.S. also
claimed that Hineman asked S.S. to touch him, which S.S.
refused. (R. 1:1-2.)

In fall 2013, when S.S. was five years old, he was living
in Wisconsin with his biological father (“Dad”) and Dad’s wife.
Dad had brain cancer that affected his abilities, so he relied
on his mother (“Grandma”), who lived nearby and helped
raise S.S. (R. 78:62, 66, 69, 132—-33.)

Around that time, Hineman texted Grandma and Dad
“asking if he could be a part of [S.S.’s] life.” (R. 78:62, 131.)
Hineman knew S.S. when he was an infant; he was involved
with S.S.’s biological mother from S.S.’s birth to 10 months.
(R. 78:103.) Grandma and Dad agreed to Hineman'’s requests.
R. 78:62—63.)

All seemed well, at first. Hineman helped the family
with home repairs and maintenance. (R. 78:133.) Grandma
said that Hineman was “very nice to [S.S.], to the family.”
(R. 78:62.) Hineman, whom S.S. called “Uncle Jeff,” gave S.S.
a bike and toys and took him on outings. (R. 78:62—63, 80, 83.)

In October 2014, Dad fell seriously ill with meningitis
and was hospitalized for two weeks. (R. 78:63.) During that
time, Hineman stayed with S.S. at Dad’s house and took care
of S.S. alone for one of those weeks. (R. 78:64, 69—70.)

Page 9 of 47



Case 2020AP000226

First Brief-Supreme Court Filed 06-24-2022

By around Christmas of that year, Grandma sensed
“something] was] not right” between Hineman and S.S.
(R. 78:67.) Hineman had bought a bunkbed for S.S.’s room so
he could sleep over, but S.S. “didn’t want to be around”
Hineman, and Hineman became “upset and angry” as a
result. (R. 78:67.) Grandma “knew something was wrong” and
“kept asking” S.S. to tell her, but he “kept saying nothing.”
(R. 78:67.)

In early 2015, the family and S.S.s teachers saw
alarming changes in S.S.’s behavior. (R. 78:64.) Grandma said
that S.S. “was messing in his pants. Messing in the bathrooms
at school. Being disrespectful. His grades were going down.
He wasn’t . . . listening to the teachers.” (R. 78:64.) Other
reports indicated that S.S. was pulling down his pants and
acting like he was going to defecate on the floor, tearing his
clothes off, and stating that “mean guys were going to hurt
him.” (R. 41:30.)

An incident at school escalated concerns: S.S. was
sucking on a pen cap and told a classmate that “it feels good
to have your privates sucked on.” (R. 78:104-05.) S.S. first
said he saw this information in a “Garfield” book or movie, but
he later told his Dad that he learned it from Hineman.
(R. 78:105-06; 41:30.)

These statements from S.S. precipitated two reports
relevant to this appeal: a CPS report from March 2015 and a
police report from July 2015.

Racine County Child Protective Services (CPS) created
the March CPS report after a therapist whom S.S. was seeing
contacted them expressing concerns about S.S.’s behavior and
the pen incident. The CPS report included details of S.S.’s
behavior and the pen incident, including that S.S. told Dad
that he learned about oral sex from Hineman. (R. 48:4.) The
CPS report said that the reporter “indicated that no
information was given by [S.S.] that [Hineman] had touched

10
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him or forced [S.S.] to touch [Hineman].” (R. 48:4.) Yet, the
therapist was concerned that S.S. “might be too scared to

- share some of the information or if anyone had touched him.”

(R. 48:2.) That March, Dad and Grandma barred Hineman
from contacting S.S. (R. 78:65, 88.) According to Grandma,

Hineman was “very, very upset” and angry with that decision.
(R. 78:65-66.)

In June 2015, CPS faxed its report to the Racine County
Sheriffs Department, and Investigator Tracy Hintz was
assigned to follow up. (R. 78:76.) In a July 2015 report (the
police report), Hintz summarized the relevant information
from the CPS report:

The report indicates that [S.S.] was sucking on a pen
at school and told a classmate that it feels good to
have your privates sucked on. He said he learned it in
a Garfield book but then stated it was from the
Garfield 2 movie. The reporter spoke to [Dad] about it
and [S.S.] indicated that [Hineman] had told him.

(R. 41:30.) The police report also said that the CPS report did
not include information as to whether S.S. alleged touching
by Hineman: “No specific information was given on if
[Hineman] touched [S.S.] or forced [S.S.] to touch [Hineman].”
(R. 41:30.) The police report also summarized S.S.’s other
concerning behaviors, past issues, and the fact that he was
seeing a counselor. (R. 41:30-31.)

The police report reflected some details from a
conversation Hintz had with Dad and Grandma. (R. 78:76,
106.) Neither Grandma nor Dad reported that Hineman had
touched S.S., but Grandma reported that S.S.’s toileting
issues had continued to regress. (R. 41:31.) Hintz asked Dad
if he had any specific reasons “why they would believe
[Hineman] would do something to [S.S.]” (R. 41:31.) Dad
responded “that [Hineman] has gone into [S.S.’s] room to
watch a movie with the door shut and seemed to be more

11
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interested in spending time with [S.S.] than the adults.”
(R. 41:31.)

At Hintz's recommendation, Dad and Grandma agreed
for S.S. to have a forensic interview with the local child
advocacy center (CAC). (R. 78:77.) At the CAC interview,
conducted by forensic interviewer Heather Jensen in August
2015, S.S. disclosed that Hineman had touched him.

The day after the CAC interview, Investigator Hintz
contacted Hineman at his home. (R. 78:81.) Hintz testified
that while she and other officers were at his door, they saw
Hineman in a truck that slowed and drove past their squad
car. (R. 78:81-82.) A few minutes later, Hintz spoke to
Hineman by phone and asked him to return, but Hineman
lied that he was an hour away. (R. 78:82.) Within minutes,
however, Hineman returned, after which Hintz interviewed
him. (R. 78:82—-83.)

At that interview, Hintz testified that Hineman told her
that he cared for S.S. “like he was his son” and that S.S. called
him “Uncle Jeff.” (R. 78:83.) Hineman, according to Hintz,
wanted to make up for lost time by buying S.S. toys, clothes,
and other things. (R. 78:84-85.) Hineman said that he also
gave S.S. money, that he created a savings account for S.S.,
and that he was saving up for a boat to give S.S. when he was
an adult. (R. 78:85.) Hintz testified that during the interview,
Hineman portrayed himself “like a savior to the entire family
where he . . . was doing all these things for [S.S.] He felt he
had raised [S.S.] Even though he was not involved for most of
[S.S.’s] life, Hineman asserted that he was the best father
figure that [S.S.] had.” (R. 78:91.)

In a portion of the interview played for the jury, Hintz
commented to Hineman that his neighbors thought that S.S.
was his biological son. In response, Hineman twice said, “I've
always called him my son.” (R. 78:152; 85 at 59:09-23.)

12
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Hintz also testified that she asked Hineman why the
family cut him off and S.S. alleged the assault. (R. 78:87—-88.)
Hineman first told her that the family was angry that they
couldn’t access his savings account for S.S. (R. 78:88.) When
Hintz pointed out that they learned about the savings account
after cutting him off, Hineman replied that they were angry
because he stopped helping Dad around the house. (R. 78:88—
89.) When confronted that he’d been helping the family up
until they cut him off, Hineman had no explanation.
(R. 78:88-89, 91.)

At trial, the jury saw a video of the CAC interview, after
the forensic interviewer, Jensen, gave foundational
testimony. (R. 78:40.) Watching the video (R. 86)1 provides a
more nuanced understanding of S.S.’s disclosure than its
transcript, (R. 41:32—63), does alone. In the video, S.S. was a
meek, soft-spoken child. When Jensen asked why he came to
talk, S.S. replied, “Because—,” paused, and said softly, “I can’t
remember though.” (R. 86 at 10:02; 41:40.) After some back-
and-forth, Jensen asked, “Did something happen to your body
that you don’t like?” (R. 86 at 10:03-04; 41:41.) S.S. nodded
yes and said “Uncle Jeff’ hurt him by punching and kicking
him when they were at his house watching TV. (R. 86 at
10:04-05; 41:41-42.)

When asked whether Hineman “ever [did] anything else
that you didn’t like?” S.S. immediately responded, “He
touched my private parts.” (R. 86 at 10:07; 41:44.) Hineman
did this while he and S.S. were on the couch and S.S.’s parents
were sleeping. (R. 86 at 10:07; 41:45.) Hineman “laughed at
[S.S.],” then S.S. woke his parents and told them, even though

1 The scrubber tool in the CAC videos seemed to be
malfunctioning on appellate counsel's review. Counsel
recommends watching the video files while referencing the
transcript. (R. 41:32—-63.) References to R. 86 are to the hour and
minute shown in the lower right-hand corner of the videos.

13
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Hineman had said not to tell anyone. (R. 86 at 10:07, 10:15;
41:45, 52.) S.S. said that this touching occurred in winter and
over his clothes and that Hineman touched him four times
(though later he said six times). (R. 86 at 10:09, 10:11, 10:25;
41:46, 48, 59.) S.S. first said that Hineman touched his “front
private” but later included his “back private.” (R. 86 at 10:12—
14; 41:49-51.)

When Jensen asked S.S. whether Hineman wanted S.S.
“to do something to his privates,” S.S. started shaking his
head, but paused, saying, “Yeah, but I didn’t do it,” and said
that Hineman wanted S.S. to touch his privates with his
hand. (R. 86 at 10:25-26; 41:59-60.) When asked what he
liked and disliked about Hineman, S.S. liked that Hineman
“always used to buy me toys,” but didn’t like “[w]hen he was
touching me.” (R. 86 at 10:27-28; 41:61.)

Jensen also asked about the time “Uncle Jeff [was]
taking care of you when your dad was away.” (R. 86 at 10:17—
18; 41:54.) S.S. said that Hineman was “taking bad care” of
him by being mean, calling him names, and pushing him.
(R. 86 at 10:17-18, 10:23-24; 41:54-55.)

S.S. also testified at trial. He was then nine. (R. 78:44.)
Like in the CAC interview, he was “physically nervous” and
struggled to talk about Hineman’s assaults. (R. 78:48; 79:16.)
As the prosecutor described in her closing argument, S.S.’s
body language and tone in court were “very communicative.”
(R. 79:17.) She noted that he appeared scared and
uncomfortable with Hineman sitting across from him.
(R. 79:16.) He was “not quite ready to talk” about what
happened and took “long pauses and carefully considered the
questions” before answering. (R. 79:17.) When talking about
the assault, S.S. “shrunk down in his chair.” (R. 79:17.)

S.S. ultimately testified that something happened when
his dad was ill and Hineman came to stay at S.S.’s house.
(R. 78:46—47.) S.S. agreed that Hineman “did something to

14
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[him] that [S.S.] didn’t like,” which was that Hineman
touched him when they were on the couch watching cartoons.
(R. 78:47, 49.) He said it was daytime, they were alone, and “I
just didn’t feel right,” because “I think he touched me on my

private part,” i.e., the private part he used to go “number one.”
(R. 78:49-50.)

S.S. initially testified that he told Grandma and Dad
about the touching immediately, though he later said that he
told Grandma first and Dad a few weeks later. (R. 78:50, 53—
57.) In his testimony, S.S. did not remember if Hineman asked
S.S. to reciprocate the touching or to not tell. (R. 78:51, 53.)

Hineman also testified. He agreed with the timelines
that Grandma described, that he watched S.S. while Dad was
hospitalized, and that he last saw S.S. and his family in
March. (R. 78:132, 134-35, 137, 146.) He denied ever striking
or inappropriately touching S.S. (R. 78:140), but he made
inconsistent statements. For example, he proposed new
reasons for the family’s cutting him off: a “significant change”
in Dad after his hospitalization, and criticisms that Hineman
shared with the family “made them mad.” (R. 78:136-37.)
Further, Hineman denied ever claiming that S.S. was his
biological son (R. 78:147—48), in contrast to the police
interview in which Hineman told Hintz, “I've always called
him my son.” (R. 85:59.) Hineman also stated that S.S. never
or rarely called him “Uncle Jeff,” (R. 78:147—48), even though
he told Hintz differently in the interview, (R. 78:83), and S.S.
consistently referred to him as Uncle Jeff in the CAC
interview and at trial. (R. 41:41, 50; 78:44, 50-54.)

The CPS report was not introduced at trial, but it came
up during Hineman’s counsel’s cross-examination of Hintz.
Counsel began by asking Hintz whether “this whole case came
about because [S.S.] told a classmate that it feels good to have
your privates sucked on.” (R. 78:104.) Hintz consulted the
police report and confirmed that S.S. said those things at

15
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school and said he learned it from a Garfield movie.
(R. 78:105—-06.) Hintz said that the first time she personally
heard S.S. claim that Hineman touched his privates was
during the August CAC interview. (R. 78:77-79, 107.) She
could not recall, however, if that was the first time S.S. ever
claimed that Hineman touched him. (R. 78:107.) She said, “I
believe in the CPS report, that there was a statement in there
that he said [Hineman] had done that.” (R. 78:107.)

Hintz agreed that her police report contained no reports
of inappropriate touching. (R. 78:107, 112.) She agreed that
when she spoke to Dad and Grandma in July, neither of them
claimed that S.S. reported touching by Hineman. (R. 78:107—
09.) She admitted that if the CPS report had an allegation of
touching, or if Dad or Grandma had reported it, it would have
been important for her to document it in the police report.
(R. 78:111-12.) She repeated her belief there was a disclosure
of touching in the CPS report, but she conceded that she
couldn’t be sure without seeing the report. (R. 78:107-08,
112.)

The jury found Hineman guilty. (R. 31:1.) At
sentencing, the court noted that while Hineman denied
committing the offense, “[tlhe jury saw it differently.”
(R. 80:24.) The court acknowledged that “the verdict could
have gone either way. Not because I had any opinion with
regard to whether you had committed the offense in
evaluating the testimony,” but because “[i]Jt came down to

credibility.” (R. 80:24-25.)

The court made that remark to explain that after the
verdict, it reviewed a letter from Hineman’s adult son
providing a “graphic and apparently heartfelt condemnation
of [Hineman]” describing sexual abuse that Hineman had
committed against him “from age 11 onward.” (R. 80:26.)
Though Hineman claimed that his son was retaliating against
him for rejecting the son’s homosexuality, (R. 80:20), the court
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did not find Hineman’s “explanation to be persuasive,”
(R. 80:27). The court found the letter to be credible, entered it
as an exhibit, and told Hineman that it undermined him “in a
profound way.” (R. 80:27.) It ultimately sentenced him to 25
years total. (R. 80:34.)

After sentencing, Hineman filed postconviction
motions, (R. 40; 41; 55), in which he raised numerous grounds
for relief.

Hineman’s primary complaints centered on the March
CPS report faxed to the police. In Hineman’s view, his never
obtaining the CPS report prevented his counsel from
adequately impeaching Hintz on her mistaken belief that the
CPS report contained an allegation of touching. (R. 55:6-7;
61:17-20.) Hineman also claimed that the CPS report could
have spurred a successful Shiffra/Green motion and other
defense investigations. (R. 55:1-10; 61:7-11.) He raised other
ineffective assistance claims and requested a new trial in the
interests of justice. (R. 41:11-26; 55:10-14; 61:20-22.)

After two hearings, including a Machner hearing at
which Hineman’s trial counsel testified, the postconviction
court denied relief orally and in writing. (R. 62; 83:53—69.) As
for claims related to the CPS report, the court found that all
the relevant information in the CPS report appeared in the
police report, which was disclosed to defense counsel, and
therefore the absence of the CPS report was neither material
nor prejudicial. (R. 62:6.) It also held that counsel adequately
cross-examined Hintz without the CPS report, and that the
other claims of prejudice were speculative. (R. 62:7.)
Accordingly, there was no prejudice under Brady or
Strickland. (R. 62:7.)

As for Hineman’s ineffective assistance claim based on
counsel’s failure to file a Shiffra/Green motion, the court
found that even with the CPS report, Hineman merely
speculated “that some of [S.S.’s] statements in therapy would
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bear upon the issues at trial.” (R. 62:12.) It noted that the
“[kley word is may” in Hineman’s attempted showing.
(R. 83:68.) Accordingly, the court held, Hineman failed to
satisfy the “fact specific evidentiary showing” required to
obtain in camera review. (R. 62:12; 83:68-69 (citation
omitted).) The court also denied each of Hineman’s other
claims of ineffective assistance and his request for a new trial
in the interests of justice. (R. 62:5-12.)

Hineman appeals, and the court of appeals reversed
and ordered a new trial. It concluded that the CPS report was
material under Brady because it was necessary to impeach
Hintz’s testimony, which it said “no doubt” bolstered S.S.’s
credibility and “misled the jury” in a “close case.” (Pet-App. 8—
10.) The court also reached the Shiffra/Green issue and
ordered in-camera review of S.S.’s private therapy files
related to the mandatory report on remand. (Pet-App. 10.) It
did not reach Hineman’s remaining claims for relief. (Pet-
App.11n.1)

This Court granted the State’s petition for review.

STANDARD OF REVIEW

Hineman’s claims alleging constitutional violations
under Brady and Strickland are reviewed under a mixed
standard. This Court accepts the circuit court’s factual
findings unless they are clearly erroneous, and it applies
those findings to constitutional standards de novo. See State
v. Wayerski, 2019 WI 11, Y 32-33, 35, 385 Wis. 2d 344, 922
N.W.2d 468.

This Court reviews a postconviction court’s denial of a
Shiffra/Green motion under a similar mixed review: the
circuit court’s factual findings are reviewed under the clearly
erroneous standard, but whether the defendant made an
evidentiary showing sufficient for in camera review is
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reviewed de novo. State v. Green, 2002 WI 68, J 20, 253
Wis. 2d 356, 646 N.W.2d 298.

ARGUMENT
I. The nondisclosure of the CPS report was neither
material under Brady nor prejudicial under

Strickland.

Hineman alleged violations of Brady and Strickland
because his trial counsel did not obtain the CPS report before
trial. That omission was material and prejudicial, he argued,
because (1) Hintz testified that she believed that the CPS
report included a disclosure by S.S. that Hineman had
touched him inappropriately; and (2) the CPS report
contained noncumulative information that supposedly would
have changed the “whole trajectory” of the defense, including
supporting a Shiffra/Green motion to obtain therapy records
and additional lines of investigation.

Hineman cannot establish either materiality or
prejudice. The relevant information in the CPS report was
cumulative to what was included in the police report, with
which counsel effectively cross-examined Hintz. And
Hineman failed to show that additional information in the
report supported a reasonable probability of a different result.

A. Materiality and prejudice are identical
difficult standards for defendants to satisfy.

Under the Fourteenth Amendment, “suppression by the
prosecution of evidence favorable to an accused upon request
violates due process where the evidence is material either to
guilt or to punishment, irrespective of the good faith or bad
faith of the prosecution.” Brady v. Maryland, 373 U.S. 83, 87
(1963). A Brady challenge requires the defendant to establish
three things: (1) evidence must be “favorable to the accused,
either because it is exculpatory or because it is impeaching,”
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